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EASLEY, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. OnJanuary 4, 2002, the Missssppi Band of Choctaw Indians (the M.B.C.1.) applied to the
Missssppi Motor Vehide Commission (the Commission) for adedership licenseto purchase and operate
Frontier Ford, an automobile dedership located in Leske County, Missssppi. On February 20, 2002,
the Commisson voted to grant adedership licensetotheM.B.C.l. TheMissssppi Automobile Deders
(the Deders) petitioned, on February 22, 2002, for and were granted a hearing before the Commisson
on thar ojection and verified complant filed with the Commisson. The complaint sought revocation of
thelicenseissued tothe M.B.ClI.
2.  Inthisseparae action, the Deders dso sought the equitable rdief of discovery in the Chancery
Court of Rankin County in conjunction with the adminigrative procesding before the Commission by filing
acomplaint for discovery on March 6, 2002. Inthe complaint for discovery, the Deders sought discovery
fromAttorney Generd Mike Moore (Moore)!, Chief Phillip Matin (Chief Martin) of theM.B.C.I., three

of the Commisson's commissoners, Thomas E. Jolly, J. (Jolly), N. L. Carson (Carson), and Robert

1 While Jm Hood succeeded Mike M oore as Attorney Genera of Mississippi on January 8, 2004,
we refer to Mike Moore for the sake of amplicity.



Rogers(Rogers), and the Commissions executivedirector, H. Eagle Day (Day), collectively knownas*'the
Defendants” On March 22, 2002, the chancdllor ordered that venue was proper in Rankin County and
granted the Deders request for discovery. The Defendants filed a Mation for Reconsderation and for
Other Rdief and aMemorandum of Law in support of their motion on April 1, 2002. Onthe same day,
the Deders propounded their written discovery requests to the Defendants

18.  OnAgpril 3, 2002, the Dedersfiled amoation to compd discovery and response to the motion for
recongderation, and Smultaneoudy, noticed depositionsof Day, theM.B.C.l. and Moore. Thetrid court
entered its order on April 4, 2002, denying the mation to reconsder and the Defendants request to stay
the decision pending gpped.

. OnApril 52002, the Defendantsfiled anctice of goped to this Court, dong withamotion seeking
an emergency day of thetrid court's discovery order. This Court issued atemporary day. The Deders
filed an opposition to theemergency say, and this Court subsequently entered asecond order which tayed
the chancdlor's discovery order pending the outcome of thisgpped. The Deders dae that this Court's
ruling in effect ended ther discovery attempts and overruled the trid court's ruling.

% OnAprl 17, 2002, the Deders proceeded with ther hearing before the Commissonwithout the
benefit of discovery, and the Commisson denied the rdief requested by the Deders. The Commisson's
decision was nat gppeded, and the gpplicable Satutory time period for gopeds has expired.

6.  Onapped from the Chancery Court of Rankin County, the Defendantsraise thefallowing issues

l. Whether this matter which is moot on its face fits within the
doctrine of capable of repetition yet evading review.

Il. Whether venue was proper in Rankin County.

[11.  Whether theadministrativeproceedingbeforetheCommission for
which discovery was sought in thisancillary action wasinvalid.



IV.  Whether a complaint for discovery was proper in thisinstance.
V. Whether theinformation sought was protected.
DISCUSSI ON

l. M ootness
7. TheM.B.C.l. hasdready been granted itslicense to purchase and operate Frontier Ford. The
Commisson'sorder which denied the rdlief requested by the Deders was filed on April 17, 2002. No
apped wastakenfromthat decison. Therefore, wecondder whether thisgpped from the chancery court's
judgment in the action for discovery is now moat.
18.  The Defendants and the Deders request that this Court address the issues raised on goped even
though the parties admit thet this apped will have no bearing on the Commission's hearing for which the
discovery was sought as the dedership license was granted to the M.B.C.l. The Deders argue thet the
Court should decide the gpped in order to provide "further guidance regarding the interplay between
adminidrative proceedings” Likewise, the Defendants contend that the issues are not moot and seek
review by this Court on gpped, Saing:;

[T]hereis no doubt thet the Attorney Generd may in the future be the subject to abill of

discovery in an adminigrative hearing. Furthermore, the metter is of great public interest

in thet it involves sgnificant questions concerning the adminigtration of justice regarding

venue, the vdidity of the adminidrative procesdingsin question and the gpplicability of the

different privilegesraised in the case a bar.
9.  Thepartiesask this Court to address the issues raised on gpped under the " cgpable of repetition
yet evading review" exception to the mootness doctrine rdied on by thisCourt in State Oil & Gas Bd.
v. McGowan, 542 So0.2d 244 (Miss. 1989). M cGowan invaved acomplaint for discovery filedinthe
Chancery Court of Hinds County, requesting discovery from the Board in connection with apending matter

beforethe Board. 1d. at 245.



110.  InMcGowan, thisCourt found that even though the heering on the discovery bill had dready been
held, "and that questionisnow mooat asto thissuit,” thisissue should be addressad aswithin the exception
to the mootness rule where the attivity is of short duration, but thelength of timereguired tofilean gpped
islengthy.” 1d. a 249. The Court dated that the "issue [was| capable of repetition, but would otherwise
evadejudicd review." Id. a 250 (ating Bd. of Trustees of Pascagoula Mun. Sep. Dist. v. Doe,
508 S0.2d 1081 (Miss. 1987); Strong V. Bostick, 420 So.2d 1356 (Miss. 1982)).
11. Therefore this Court findsthet this case dearly fdls within the criteria established in M cGowan
to quaify as an exception to the mootness rule and should be addressed.

. Venue
12. Inthetrid court's order dated March 22, 2002, venue was determined to be "proper in Rankin
County, regardless of whether thisis a suit againg Mike Moore in his officid cgpecity, because Mike
Mooreis'householder and resdent citizen' of Rankin County.”
113. Thetrid courtrdiedonBd. of Trustees of State | nsts. of Higher Learningv. Van Slyke,
510 S0.2d 490 (Miss. 1987), and Holyfield v. State Adams, 194, Miss. 91, 10 S0.2d 841 (1942), in
reeching its decison. The dandard of review employed by this Court in reviewing dams of improper
venueis abuse of discretion. BobbyKitchens, Inc. v. Miss. Ins. Guar. Ass'n, 560 So.2d 129, 135
(Miss 1989). The Defendants argue that venue should have been in Hinds County where the Attorney
Generd's office is located. The Deders contend thet the complaint for discovery was nat an officid
cgpaaity quit. The Dedersfurther argue that evenif it was an officid capadity suit againg Moore, venue

was proper in Rankin County because it iswhere he resides.



114. InVan Slyke, this Court rgected Van Sykes argument that venue was proper in any county
where the defendant Board did State business by gating that "no venue satuteis so broad.” Van Slyke,
510 So.2d at 493. Inrgecting Van Sykées argument, the Court determined thet Snce the conduct of the
Board affectsd| of thepeoplein Missssppi andit doesbusnessindl eighty-two counties, the Board could
be subject to defending suitsin dl eighty-two counties 1d. The Court held thet in an action againd the
Board whichisa"public body" located in Hinds County, venue did not lie in Forres County becausethe
Board conducted businessin Forrest County and remanded the case for an order removing the case to
Hinds County. 1d. at 492-93. The Defendants contend thet theVan Slyke decison regarding venue did
not turn on theresdence of theindividud defendants, but rather uponwherethe Board waslocated. While
it istrue that the Court determined Hinds County to be the proper venue because it iswheretheBoardis
located, the Court did note that Van Syke's complaint dso st forth the names of various parties, the
trustees and the executive secretary, none of whom were resdents of Forrest County. 1d. at 492.

115. InHolyfield, Rose Adams as adminidratrix of the estate of Eddie Adams, filed suit agangt
Hayfidd and the United States Fddity & Guaranty Company (USF&G), a non-resdent corporation,
surety on Holyfidd'sbond as Sheriff of Rankin County, to recover dameagesfor thedeeth of Eddiedlegedly
cause by awrongful act atributed to the Sheriff. Holyfield, 10 So.2d at 841-42. Certain resdents of
Pike County were joined as garnishee defendants based on the dlegeation that they were indebted to, or
hed in their possesson property on effects of, the non-resdent surety. |d. Holyfidd and his bondamen
and two other defendants, resdents of Rankin County, made amoation to change venueto Rankin Courty.

Id. a 842. The chancdlor denied the motion. I d.



116. ThisCourtinHolyfield determined thet the chancdlor erred in not granting the change of venue,
dating:
The office of sheriff and the proper performance of his duties are very important to the
public welfare. If he could be sued in any county where some one may owe, or have
property of his bondaman, then he could be forced to any and dl parts of the Sate to
defend litigation, with or without merit, and be greatly hampered in the discharge of his
offiad duties State ex rel. Weems v. United States Fidelity & Guaranty Co.,

157 Miss. 740, 128 S0. 503. See, al so, City of Jackson v. Wallace, 189 Miss. 252,
196 So. 223.

17. The Defendantsarguethat Holyfield isnot gpplicableto the case sub judice because of the Court
reliance on Chepter 248, Generd Laws of Mississppi 1940, page 417. Chapter 248, as cited in
Holyfield, provides

Chapter 248, Generd Laws of Missssippi 1940, page 417, provides "Venue of actions,

whet county generdly-actions against public officer to be brought in county

of hisresidence.*** If adtizen resdent in this date shdl be sued in any action, not

locdl, out of the county of hishousehold and resdence, or if apublic officer besued inany

suchaction, out of the county of hishousehold and resdence, dthough asurety or sureties,

or some of the sureties, on his bond, or other joint defendant, sued with him, befound or

be subject to action in such county, the venue shdl be changed, on hisgpplication, *** to

the county of his household and resdence”.
Holyfield, 10 So.2d a 842. (emphasis added).
118. Asthe Defendantsnote, Holyfield isdisinguished as the satute, Chapter 248, wasnot carried
forward to theMissssppi Code Annotated of 1972, and therefore, H ol yfield isnot gpplicableto thecase
subjudice
119. M.R.C.P. 82(b) provides that "except as provided by this rule, venue of dl actions shdl be as
provided by gaute” See also Flight Line, Inc. v. Tanksley, 608 So.2d 1149, 1155 (Miss. 1992).
Miss. Code Ann. 8§ 11-5-1 (Rev. 2002) which governs the proper venue for an action filed in chancery

court dates.



Quitsto confirm titleto red estate, and suitsto cancd douds or remove doubtstherefrom,
ghdl be brought in the county wheretheland, or some part thereof, isStuated; suitsagaingt
executors, adminigrators and guardians, touching the performance of ther officid duties
and quitsfor an account and settlement by them, and suitsfor the didtribution of persondty
of decedents among the heirs and didributees, and suits for the payment of legadies, shdll
be brought in the chancery court in which the will was admitted to probate, or |etters of
adminigration were granted, or the guardian was gppointed; other suits repecting red or
persond property may be brought in the chancery court of the county in which the
property, or some portion thereof, may be; and all cases not other wise provided
may be brought in the chancery court of any county wher ethe defendant,
or any necessary party defendant, may reside or be found; andin dl cases
process may issue to any county to bring in defendants and to enforce dl orders and
decrees of the court.

(emphadis added).

120. Inthe Deders complant, the discovery sought from Moore was information regarding a verbd
agreement he had with the M.B.C.I. regarding its submission to thejurisdiction of the State of Missssppi.
The Dedersdleged in the complaint that Moore had represented to their attorneysthat theM.B.C.I. hed
submitted to the States juridiction. The Deders argue that such information was in the exclusve
knowledge or possession of Moore, and Moore had denied the Dedlers request for avoluntary deposition.
The Deders memorandumin support of their mation to compd discovery and responseto the Defendants
motion for recongderation, Sate "in the case of Mike Moore, we Smply want to know the result of one
of hisofficial actions, namdy wha agreements he reeched in his private dedlings with the M.B.C.1."
(emphadis added).

21. Thetrid court'sorder dated that "whether thisisan action againg Mike Moorefor acts conducted
in hisoffidd cgpadty is at the least, open for debatein that thisaction ismerdy aprayer for discovery of
meaterid information exdusivdy in the knowledge or passession of the named defendants, induding Mike
Moore" However, we find that dearly the information sought from Moore was information gethered in

his officid capacity as Attorney Generd.  Without any question, the Defendants are correct thet any



communicaionMoorehad withtheM.B.C.l. regarding the purchase and operation of Frontier Fordwould

have obvioudy not been persond in nature. See Brown v. Ford, 112 Miss. 678, 73 So. 722, 723

(1917) (while asuit purported to be againgt the land commissoner, M.A. Brown, the decree was againgt
the date in its Sovereign capaaity).
22. Therefore, the issue before this Court is whether venue was proper in Rankin County on a
complaint for discovery brought againg the Attorney Generd's Office. Miss. Code Ann. § 11-45-1 (Rev.
2002) providesthat:
Any parson having a dam againg the State of Missssppi, after demand meade of the
auditor of public accounts therefor, and his refusd to issue awarrant on the treasurer in
payment of such dam, may, whereitisnot otherwise provided, bring suit therefor againgt
thedtate, inthecourt havingjurisdiction of the subject matter which holds
its sessions at the seat of gover nment; and, if therebeno such court at the

seat of gover nment, such suit may beinstituted in such court in thecounty
in which the seat of gover nment may be.

(empheds added).

723. Clealy, the proper county in which to have sued the Attorney Generd's Office, which isa date
agency, isthe county inwhich the seet of government islocated. Miss Cond. art. 4, 8§ 101 datesthat the
Seet of date government shal be the City of Jackson whichislocated in Hinds County. Accordingly, this
Court finds that venue should have been Hinds County. We find that the trid court erred in its
determination thet "venue [was| proper in Rankin County, regardless of whether thisisasuit agang Mike
Moorein hisoffidd cgpadty.” Venue should have been moved to Hinds Courty.

[11.  Validity of the Administrative Proceeding

724. The Defendants argue on goped that no atutory authority existed to support the Commisson's
decison that the Dedershad aright to intervenein the adminidrativelicenang process. If the Dedershad

no right to partic patein the Commiss on'sadminidrative hearing, the Defendants contend that thediscovery



sought by the Dedersin trid court was not proper. 1n response, the Dedersargue thet the Commisson's
decison to grant them a hearing was entirdy proper and warranted under the gpplicable atutesinvolving
procesdings beforethe commisson. Both partiesarguether interpretation of Miss Code Ann. 88 63-17-
89 and 63-17-91, which providefor hearingsbeforethe Commisson aswell asMiss. Code Ann. §63-17-
99 which provides the procedure in which to goped adecison rendered by the Commission.

125. Nether party gopeded any decison rendered by the Commisson. The Dederswere dlowed a
heering on its objection to the issuance of thelicense, and the M .B.C.I.'slicense to purchase and operate
the dedership was not revoked. As the subject of this apped is drictly limited to the complaint for
discovery filed in the Chancery Court of Rankin County, this Court finds that this issue is not properly
before the Court.

IV.  Complaint for Discovery

126. The Defendantscontendthet thetrid court erred infinding that the Deders complaint for discovery
was the proper avenue to obtain the requested discovery. The Defendants argue that the information
sought by the Dedlers could have been obtained by other sourcesand "less-intrusvemeans™ TheDeders
dlege that theinformetion they sought wasin the exdusive possession of commissoners Jolly, Carson, and
Rogers, executive director Day and Attorney Generd Moore.  According to the briefs, they sought
information from the aforementioned commissonars and director as to whether the mkeup of the
Commisson met datutory requirements. The Dedersdleged aconflict of interest by the commissoners
The Dedersfurther sought informetion from Moore asto any verbd agreaments he had entered into with
the M.B.C.l. as Attorney Generd regarding awaiver of sovereign immunity as to Sate court jurisdiction

and date taxation of the M.B.C.I.'s operation of the dedership.

10



127.  The Defendants dlege thet there was no need for discovery from the commissioners because the
information was regdiily available through obtaining the records and minutes recorded when the vote was
teken. The Defendants gate thet the Commisson's records, which speek for themsdlves are kept by the
Commission's Executive Director and are avallable to the public. Further, the Defendants argue thet on
March 15, 2002, the M.B.C.I. passed aresolution submitting to the jurisdiction of the Commisson by its
passage of aTriba Coundl Resolution. They dso arguethat thetriba resolution spokefor itsdf, diminating
aneed for discovery from Moore. The Deders counter that the tribd resolution was only recaived just
prior to the hearing on its complant for discovery, and it ill contained various inedequacies and
uncertainties. On April 19, 2002, Chief Martin, on behdf of M.B.C.I., entered into a second triba
resolution which the Dedlers contend addressed many of their concerns. The Dedlers dso argue that as
aresult of ther efforts aletter dated March 22, 2002, from Chief Martin was a0 sent to Moore, as
Attorney Generd, as written confirmation to the earlier agreement, made as to date taxaion of the
dedership operation.
128. Astotherequest for discovery, thetrid court ruled:

[T]hisaction for discovery isthe proper meansfor [the] Plaintiffs to obtain the discovery

necessary for preparaion of thar case beforethe Missssppi Motor Vehide Commisson

on April 17, 1002, and, without this discovery, [the] Rantiffs (3c) will be denied due

process in these adminidrative procesdings and subssquent appedls, if necessary.
129. Inthe case b judice, the Deders sought rdief in the trid court soldy on the equity of the
discoveary. The Dedersdid not seek to have thetrid court assume juridiction of the whole controversy

on the complaint for discovery. Watson, atorney for the Deders, argued to the trid court that they

experiencad difficulty in obtaining acopy of thewaver of sovereign immunity.

11



130. Clevdand, as atorney for the Attorney Generd's Office, sent Ietters dated February 25, 2002,
February 26, 2002, and February 27, 2002, to Watson, atorney for the Deders, indicaterefusa by Day,
Moore and Carson, respectively, to submit voluntarily to being deposed.
181  InMcGowan, thisCourt addressad the viahility of mantaining acomplaint for discovery in equity
practice d&ting:
Thebill of discovery isone of the andent hills usad in eguity practice...
It istrue thet the nomendature of the legd practice was changed by the abalition
of thenamesof theold writsand procedura names. M.R.C.P. Rule2. See Dyev. State
Ex Rel. Hale, 507 So.2d 332, 337 n. 4 (Miss. 1987).... The power and authority of the
Chancery Court to grant the subdtantive rdief of "discovery” remainsviableand availaile
dthough it has been broadened and smplified by M.R.C.P. 26-37.
Judicd review may be hed of any find rule, regulation or order of the Board.
Prior to an gpped from afind rule, regulation, or order, as contemplated by the Satute,
the Chancery Court has no jurisdiction to participate in the adminidraive process and it
waseror to do S0 when the effect amounted to an intervention in the pending procesding.
However, alitigant isnat shut off from dl remediesfor discovery merdy becausetherules
of cvil procedure do nat goply or because the rale of the adminigtrative agency do not
promoteit. In gppropriate casesapurehill for discovery” will lieand datutory remedies
may be available to the end that due process be afforded.
542 So.2d at 248-49.
132.  Griffith Mississippi Chancery Practice § 429 at 232 (2000 ed.), providesthat " [t]he power
and the autharity of the chancery court to grant the substantive rdief of ‘discovery’ isnat only viable and
avaladle, but it hasbeen broadened and smplified by therules” (footnote omitted). Griffith, 8429 goes
on to discuss the four requirements which must be present in order for the chancery court to assume
jurisdictionof thewhale controversy onacomplant for discovery when thereare no ather equitableissues
present. However, asthisisnot theStuation a hand, 8430 of Griffith providesguidancetothecasesub

judice

12



133.  Griffith 8430, a 234 aesin pertinent part:
If the equity of the case depends solely upon the equiity of the discovery, the
complaint must show that the plaintiff has been diligent and has made
reasonable efforts to obtain the information. Accordingly, discovery is not
avaladewhenitisnat shownthet the plaintiff has sought to obtain theinformation by other
means, as where he has not caled on apublic officer who hesthefacts. Diligenceis
a general condition to any application to a court of equity. It is not
allowableto invoke the aid of the court to procure for the plaintiff that
which by reasonableeffortshe could himself procurewithout thecourt's
aid.
One of the requistes to the plaintiff's showing of diligence ought to be—athough
the rule has not been so drict in actud practice —that hehas goplied to the defendant and
that a materid part of the information sought has been refused or withheld or has been
untruly furnished.
(footnote omitted & emphasis added).
134.  This Court finds thet the trid court erred in dlowing the Deders complaint for discovery. A
complaint for discovery exids as a proper means to seek discovery in conjunction with adminidretive
proceedings. However, this Court finds thet the Deders did not demondrate thet they were diligent or
meade reasonable efforts to exhaudt other avenues of obtaining the informetion without procesding in trid
court on acomplaint for discovery.

V. Attorney-Client Privilege.
135. Thetrid court entered its order dated March 22, 2002, dlowing the Deders to conduct thelr
discovery in atimdy manner nat later than April 8, 2002. Clevdand, on behdf of Moore, filed amation
for recongderation on April 1, 2002, raisng on objection to the dlowance of discovery. One of the
objections rased for the firg time in the mation for recongderation was that "the information sought is
protected by the atorney-client, work product and ddliberative process privileges.”
136. Thetrid court never Spedificaly addressad the privilege objection raised by the Defendants on

recondderation. The trid court entered an order dated April 4, 2002, denying the motion for

13



recondderation and finding thet the Court's prior order was afind gopedable order. Thetrid court did
not grant agtay of any of the proceedingsor discovery. AsthisCourt findsthet the complaint for discovery
was not proper as discussed inissue 1V, thisissueis moot.
CONCLUSION

11387.  ThisCourt finds that venue was not proper in Rankin County. Venue should have beenin Hinds
County. We further find thet the Deders did not demondrate that they exercised diligence or reasoncble
efforts to obtain the information without the need of proceedings on its complaint for discovery. The
judgment of thetrid oourt is hereby reversad and rendered.
138. REVERSED AND RENDERED.

PITTMAN,C.J.,,SMITH, P.J.,CARLSON AND GRAVES, JJ.,CONCUR. COBB,

J., CONCURSIN RESULT ONLY. WALLER, P.J., DIAZ AND DICKINSON, JJ., NOT
PARTICIPATING.
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